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Actual possession is a question of fact and implies an
intention to possess, and the right to exclude other
persons (t). To found an action of trespass there must be
the right in the plaintiff to the exclusive possession of
the land, or premises (w).
Constructive possession may arise when the person
legally entitled to land, enters upon it when it is in
wrongful occupation by another. This possession then
constructively relates back to the time his right arose,
and he may maintain trespass against the person
previously in possession (v).
Any clear and exclusive possession is sufficient to
support an action of trespass against a wrongdoer, and
the latter cannot set up a jus tertii unless he claims under
it (w), and a mere lodger who has not contracted for any
interest in the premises, but merely for board and lodging
cannot maintain trespass (x).
As to trespass ab initio, reference should be made to the
Six Carpenters' case (y) and the cases discussed in Smith's
Leading Cases. It is a matter of some importance in
cases of distress. In short, the position is, that if a person
enters upon premises under an authority given by the
law, e.g., for the purpose of levying a distress, and there
commits an act which is wrongful and a trespass, he
becomes a trespasser ab initio, and may be sued as
though the whole proceedings were wrongful. But this
severity has been alleviated by Statute in the case of
distress (z).
It is a good defence to an action of trespass, that the
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